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MULCAHY LLP

James M. Mulcahy (SBN 213547)
Jmulcahy@mulcahyllp.com
Kevin A. Adams (SBN 239171)
kadams@mulcahyllp.com
Douglas R. Luther (SBN 280550)
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Four Park Plaza, Suite 1230
Irvine, California 92614
Telephone: (949) 252-9377
Facsimile: (949) 252-0090

Attorneys for Plaintiffs and Counter-Defendants

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

BENNION & DEVILLE FINE
HOMES, INC., a California
corporation, BENNION & DEVILLE
FINE HOMES SOCAL, INC., a
California corporation, WINDERMERE
SERVICES SOUTHERN
CALIFORNIA, INC., a California
corporation,

Plaintifts,

V.

WINDERMERE REAL ESTATE
SERVICES COMPANY, a Washington
corporation; and DOES 1-10

Defendant.

AND RELATED COUNTERCLAIMS

Case No. 5:15-¢cv-01921-R-KK

Case No. 5:15-CV-01921 R (KKx)
Hon. Manual L. Real

DECLARATION OF ERIC
FORSBERG IN SUPPORT OF
PLAINTIFFS AND COUNTER-
DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT

Date: November 21, 2016
Time: 10:00 a.m.
Courtroom: 8

Action Filed: ~ September 17, 2015
Pretrial Conf.: November 14, 2016
Trial: January 31, 2017
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I, Eric Forsberg, state as follows:

1. [ am the Director of Technology for Bennion Deville Homes, a division of
Bennion & Deville Fine Homes, Inc. (“B&D Fine Homes™). 1 am responsible for the
administration of our computing infrastructure including workstations, network
connections, storage systems, and miscellaneous support systems including phone
systems, domain management, website development, and hardware and software
procurement. I am supervised by and report directly to Joseph R. Deville and Robert
Bennion, the principals of B&D Fine Home.

2. I understand that the Plaintiffs and Counter-Defendants in this action are
B&D Fine Homes, Bennion & Deville Fine Homes SoCal, Inc. (“B&D SoCal”),
Windermere Services Southern California, Inc. (“Services SoCal”), Mr. Bennion and Mr.
Deville. For ease of reference, I will collectively refer to all of these parties as the “B&D
Parties.”

3. I have created this declaration in support of the B&D Parties’ Motion for
Partial Summary Judgment of the First Amended Counterclaim (“FACC”). The
statements in this declaration are based upon my personal knowledge, and if called as a
witness, I could testify competently thereto.

4. I have thoroughly reviewed and am familiar with the factual allegations and
claims asserted by Windermere Real Estate Services Company (“WSC”) in the FACC as
they relate to the alleged owhership and use of the Windermere name and trademark on
websites and domain names allegedly controlled and registered to the B&D Parties. See
FACC, 99 118-124, 133-139, 148-156.

5. I am providing the following declaration testimony in an effort to clarify and
correct WSC’s incorrect factual allegations.

6. WSC has asserted breach of contract claims against each of the B&D Parties
for allegedly misusing the Windermere name and mark on 314 domain names following
the September 30, 2015 termination of the parties’ relationships. See FACC, 99 118-124,
133-139, 148-156. These blanket allegations are incorrect as B&D Fine Homes was the
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sole owner and registrant of each of the domain names utilizing the Windermere name
or trademark.

7. As the Director of Technology, I am solely responsible for the control and
maintenance of all websites owned by and registered to B&D Fine Homes and all
activities on those websites. In total, there were 355 domains owned and operated by
B&D Fine Homes which contained the name Windermere or associated names. Attached
as Exhibit A are true and correct copies of screen shots of emails showing each of these
domain names.

8. The 314 domains identified by WSC in the FACC are subsumed within
these 355 domains owned by and registered to B&D Fine Homes.

9. None of the 314 (or 355) domain names were registered to or owned by
B&D SoCal, Services SoCal, Mr. Bennion or Mr. Deville.

10.  Talso control and manage all internet blogs owned and operated by B&D
Fine Homes. As the only Director of Technology or equivalent for any of Mr. Bennion
and Mr. Deville’s businesses, | am aware that there are no blogs registered to or utilized
by them or their businesses outside of those registered to B&D Fine Homes and
controlled by me.

11.  Likewise, as Mr. Bennion and Mr. Deville’s only website and IT adviser, I
am aware that neither B&D SoCal nor Services SoCal have ever owned or controlled a
website or domain name using the Windermere name or mark.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct and that this Declaration was executed this 24th day

of October, 2016 in Los Angeles, California.

= =

Eric Forsberg

(OS]
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Sent:
To:
Cc:

Subject:

Fric Forsberg <eforsberg@bdhomes.com>
Tuesday, October 13, 2015 3:23 PM

Bob Deville
Deleted Domains

Here are the 70 domains that have been deleted. This is a series of screenshots to show them all.
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Eric Forsberg - Director of Technology

oennion@ deville
lU.
A Division of Bennion & Deville F/'ne Homes, inc.
71703 Highway 111, Suite 1-D
Rancho Mirage, CA 92270
Office: 760-340-0203
Fax: 760-340-3029
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912712016
LoTote |
7/30/201ew

1/23/2016 ;

1/23/2016

Cancellatton Ho%

Tcancellation Ho '

Cdncellatton Ho

Canceﬂatlon Ho

Lancellatlon Ho

| Cancellatlon Ho

f

Canceﬂatton HO

Cance!latxon Ho

i Cancellahon Ho

Canceﬂatton Ho

Cancellat(on Ho

. e

Canc,eilauon Ho

j Canceﬁatton Ho; ;

Cancellat:on Ho

f Cancellat:on Ho

Cancellat«on Ho

| Cancenatton Ho

Cancellatlon Ho

Cancellahon Ho

o

Cancell'ahon H

» Cancellatxon Hoi

Cancellatnon Ho

Cancellatlon Ho

L&



WiNDERMEREKERN com

s W|NDERMEREKERNCOUNTYCOM .
WlNDERMERELA COM S

. W;NDERMERELACOSTA COM e
) W'NDERMERELACOUNTYCOM S
- WINDERMERELAGUNA COM e
= WlNDERMERELAGUNABEACH coM

WINDERMERELAGUNAH!LLS COM

,‘ WINDERMERELAGUNANIGUEL COM
WINDERMERELAJOLLA COM

| WlNDERMERELAKEARROWHEAD COM

NS W!NDERMEREHUNTINGTONBEACH COM

WINDERMEREIMPERIAL COM

WINDERMEREIMPERIALCOUNTYCOM -
o 41212017
” 4/13/2016“%
411212016 | C
’4/12/2016' |
o017
Cai2p016 |
4122016 |
411312016 | C
197202016

: | WINDERMERE!NDIANWELLS COM
! WINDERMERE!NDIANWELLSCC COM

e gWlNDERMERE!NDlANWELLSCOUNTRYCLUBON s..
- WiNDERMEREINDIANWELLSCOUNTRYCLUBONSI...
WINDERMEREINDIO coM

i WINDERMERE!WCCON SITE COM

| /1| WINDERMEREIWCCONSITE COM
WINDERMEREIWCCSALES.COM
 WINDERMEREKERN.COM |

| 9/20/2016' o
9/20/301 6

9/20/201 b Cancellauon Ho

1/23/2016

1/23/201 6
9/20/201 6
9/20/2016

92012016
1012112015 | C
102112015 | C
102112015
1012172016
1 10/42016
11/12/2015

Cance!lallon Ho

Cancelldnon Ho

Can(,ellahou Ho

Canceﬂahon Ho
Cancellatron Ho

Cancellahon Ho

Cancenatton Ho

Cancella‘uon Ho

Cancel!atuon Ho

Canc,ellatlon Ho

Cance!latron Ho

Cdncellatxon Hci

Cancellataon Ho

Cance!latmn Ho%
_ Cance“atlon Ho;
Cancellatxon Ho§

Cameilat:on Ho:

Cancellatton Hoé
Cancellatxon Ho
Cancel!ation Ho‘

Lancellalxon Ho’

Cancellatnon Ho



R mEDHS CoM ’”"1/6,’2016 “"TCancellation Ho‘
| (1| WINDERMEREEASTSANGABRIEL.COM 17/11/2016 | Cancellation Ho
I WINDERMEREENCINITAS com 1 10/4/2016 | Cancellation Hom .
W!NDERMEREESCONDIDO COM 10/412016 Cancellatxon Ho

W WlNDERMEREESTATESCOLLECTION COM 5202016 Cancellation Hov
Loy WINDERMEREFALLBROOK COM | 10/4/2016”"” banceudnon Ho |
WINDERMEREGARNERVALLEYCOM - 111512015 Cancellation Ho
| WINDERMEREGLENDORA com 1711412016 | Cancellation Ho
WINDERMEREH!LLCRESTCOM 12312016 | C CanceﬂattonHo
| - | WINDERMEREHOMEOFTHEDAY.COM 7302016 | Canceliation Ho
| -:f:‘":‘smWINDERMEREHOMESANDL!FESTYLES COMW 52902018 "c:anceuanon Ho
1 ‘WiNDERMEREHUNTINGTONBEACH com- 4232016 | Cancellation Hoz‘
"WINDERMEREDANAPO!NTCOM S 12/14/2016“”“Cancenanon Ho
| WINDERMEREDANAPT. COM | | 8/8/2016 | Cancellation Hob
) ;WINDERMEREDELMAR com 10412016 'c.anceuatmn Ho
WlNDERMEREDESERTZOCEAN com 3252016 | Cancellation Ho
gWINDERMEREDESERTHOTSPR!NGS COM C auapotr ”ocmcenanon Ho
WINDERMEREDESERTLIVE COM 832016 | Cancellation Ho
|\ | WINDERMEREDESERTPREMERCOM 1212902016 | Cancellaion Ho -
qWINDERMEREDESERTREO COM - “31'/51'/2016 | Cancellation HH;W
e WINDERMEREDESERTREOS CcoM N wsifzmé ~ Cancellation Ho

4 WINDERMEREDESERTTOOCEAN COM 3/25/2016 ~ Cancellation Ho
WINDERMEREDHS com ,, | 1 1/6/2016 .:H;_:m._;Cdnceﬂatnon Ho



WINDERMERECOACHELLA COM

WlNDERMERECOACHELLA\/ALLEYCOM -
- W!NDERMERECOASTALPOWERPLAYERS com
WlNDERMERECOASTALPREMIER COM

" | WINDERMERECOMMERCIALCAL.COM

- W!NDERMERECOMMERC!ALREALESTATE COM

- WINDERMERECOMMERC!ALSOCAL COM

T W!NDERMERECOMMERCIALSOUTHERNCALIFOR

WINDERMERECOUNTRYCLUBS COM

WINDERMERECOUNTRYCLUBSALES com

| | WINDERMERECOVINA com
| WINDERMEREDANAPOINT.COM

Z 1 | WINDERMERECA.COM

i WlNDERMERECALCOMMERCIAL COM

WINDERMERECAL!FORNIAREOS COM

WINDERMERECALIFORNIASHORTSALES COM |
n WINDERMERECARAVAN COM

WlNDERMERECARAVANS COM
WINDERMERECARLSBAD COM
WINDERMERECARMELVALLEY COM
WINDERMERECASHORTSALES COM
| WlNDERMERECATHEDRALCITY COM
WINDERMERECITRUSVALLEY COM

WINDERMERECOACHELLA COM

}
i

7[19/2016

3/21/2016

10/19/2016
| 8/10/.2016

’ 10/19/2016
10/19/2016

1/18/2016
| 1/21/2016
71412016
21412016

0/28/2016
10/19/2016

9/29/’2016

9/29/2016
1/29/2016

112912016 |
1 10/4/2016 C
irsote |
”9/29/2016‘ i

4/2/2017

| 7/11/2016"““
4/4/2017

; 4/4/2017

§5/31/2017

Cance"atton Ho

| Cancellataon Ho
Cancellatson Ho

Cancellatton Ho

Cance!latzon Ho

Can(,ellatton Ho

Cance!latlon Ho

Cancellatlon Ho

Cancellatton Ho

Cancellation Ho

Cancellauon Hov

Cancellatcon Ho,

' Cancellatlon Ho

Canceﬂahon Ho

Cancellatlon Ho
Cancel!atton Ho

Cancellatton Ho.

Cancellatlon Ho

Cancenahon Ho 2

Cancellatlon Ho

Cancellatxon ! io

Cancenatlon Ho

Cancellatton Ho

! Cancellatlon Ho :

(:‘i

E



) aW!NDERMERE*AﬁHOME COM -

WINDERMERE ENCINSTAS COM

WINDERMEREALADEMY COM
(3 WlNDERMEREARCADIA COM

WINDERMEREATHOME COM

i WINDERMEREBIZOPP.COM

:WINDERMEREBLUEJAYCOM -
WINDERMERECA COM

JOINWINDERMERERANCHOMIRAGE COM

JOINWINDERMERESOUTHPALMSPRINGS COM
LAGUNABEACHW!NDERMERE COM

1 LAGUNABEACHW!NDERMEREREALESTATE COM

| LAGUNAW!NDERM ERE COM

5 LUXHOMESWINDERMERE com
B {PREMIERPROPERTIESSOCAL COM

RlVERSIDEW!NDERMERE COM
SANDIEGOCOUNTYW!NDERMERE COM

SANDIEGOWINDERMERE COM

WINDERMEREATMORN'NGSIDE COM e
(V\HNDERMERE/\TTHESPRSNGS COM

o WINDERMEREBERMUDADUNES COM

2/26/2016
JOINWINDERMERESOUTHPALMDESERT COM

11!26/2016

312a/201b
2/1 5/2017
1/23/2016

111’26/2016
9/22/2016

| 9/22/2016

| 1/6/2016
”;1/71'20@@
/612016
| 9/28/2016 |

2/26/2016
2/26/2016
’1 01‘2 1 /201 5 |
1 O/2 1 /201 6 |
10!21/201 6

2/8/2016

3/22/2016 |

9/20/201 6

i 9/20/2016
; 11/6/201 5

e
]

‘ Cancellation Ho:f

Cameltdtion Ho

Cancel!atuon H

i Canceﬂauon Ho‘ |
L Camellahon Ho. ”
Canceﬁatnon Ho
| Canceltauon Ho

Cancettauon Ho

CanceHatlon H
Cancailatton Ho

Canceltatton H

Cancellahon Ho

Cancelldtlon Ho;"

Cancellatlon Hq

Cancellat:on Ho

Cancellatzon H

Cancellation Ho

Cancellatxon Ho-%

Cancellation Hoj

Cancellauon - 1oﬁ 4

Cancellatlon Ho§

A

Cancendtlon Hof g



i/

%j“’i

;\I Dcmams‘, {304)
Domam Name

ENCiNlTASWINDERMERE COM

JOINW!NDERMEREINDIANWELLS COM
JOINWINDERMEREINDIO COM

JO!NW!NDERMEREPALMSPRINGS COM

JOINW!NDERMEREPORTOLA COM

JO%NWINDERMERERANCHOMIRAGE COM

WINDERMERESCR!PPSRANCH COM

) WINDERMERESDPREMIER COM

WINDERMERESDPREMIERPROPERTIES COM

JOiNWINDERMERELAQUINTACOM -
JOlNWiNDERMEREPALMDESERTCOM
i JOtNW!NDERMEREPALMDESERTSOUTH COM

s
jEe I >

" JO!NW!NDERMERECATHEDRALCITY COM -

| JOINW!NDERMEREPALMSPRINGSMIDTOWN com
‘ JOiNW!NDERMEREPALMSPRINGSSOUTH comM

‘:Exglra
3/251’201 6

| 2/26/2016 | C
202612016
om6i2016 |
.i '2/26/2016””‘
| 2/26/2016

2/26/2016 N
1212612016
1182016 |
%2/26/2016‘ ”

6/5/2016

2/26/2016» |

6/5/2016

?3/21/2016 "
312112016

e

5 Status ki

Cancellauon Ho

!

Cance!lahon H

Canceilahon Ho
Canceltat(on Ho

é Cancel!atxon Ho

| Cancellahon Ho

Cancellat(on Ho

| Lancellatson Ho

! Cancellatlon Ho

Cancellahon Ho

_ Cancetlatlon Ho

Cancellatlon Ho

Cancellauon Hdi

Cancellanon Ho:é

Cance!latcon Ho
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