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John D. Vaughn, State Bar No. 171801
E-Mail: vaughn@pvflaw.com

600 B Street, Suite 2100
San Diego, California 92101
Telephone: 619-784-3550
Facsimile: 619-460-0437

E-Mail: jeft.fillerup@dentons.com
Dentons US LLP

One Market Plaza Spear Tower
24th Floor

San Francisco, California 94105
Telephone: 415.356.4625
Facsimile: 619.267.4198

BENNION & DEVILLE FINE
HOMES, INC., a California
corporation, BENNION & DEVILLE
FINE HOMES SOCAL, INC,, a
California corporation, WINDERMERE
SERVICES SOUTHERN
CALIFORNIA, INC., a California
corporation,

Plaintiffs,

V.
WINDERMERE REAL ESTATE
SERVICES COMPANY, a Washington
corporation; and DOES 1-10

Defendant.

Jeffrey A. Feasby, State Bar No. 208759
E-Mail: feasb)cfé(a%rgvﬂaw.com
PEREZ VAU & FEASBY Inc.

Jeffrey L. Fillerup, State Bar No. 120543

AND RELATED COUNTERCLAIMS
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Attorneys for Defendant and Counterclaimant
Windermere Real Estate Services Company

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. 5:15-CV-01921 R (KKx)
Hon. Manual L. Real

DECLARATION OF MARK OSTER
IN SUPPORT OF
COUNTERCLAIMANT
WINDERMERE REAL ESTATE
SERVICES COMPANY’S
APPLICATIONS FOR RIGHT TO
ATTACH ORDERS AND ORDERS
FOR ISSUANCE OF WRITS OF
ATTACHMENT

Date: December 19, 2016
Time: 10:00 a.m.
Courtroom: 8

Complaint Filed: September 17, 2015
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I, Mark Oster, declare as follows:

1. I am a CPA licensed to practice in the state of Washington. The
statements in this declaration are based upon my personal knowledge, and if called
as a witness, I could testify competently thereto.

2. I am the Chief Financial Officer for Counterclaimant Windermere Real
Estate Services Company (“WSC”) in this action and I have served full-time in that
position for approximately one year. Prior to that time I had served as WSC’s Vice
President of Finance since August of 2011. As Chief Financial Officer for WSC, I
am responsible for overseeing all financial matters for WSC, including but not
limited to accounts receivable. As a part of my duties, I am the custodian of WSC’s
financial business records.

3. Counterdefendants Bennion & Deville Fine Homes, Inc. and Bennion
& Deville Fine Homes SoCal, Inc. are former franchisees of WSC.
Counterdefendant, Robert L. Bennion and Joseph R. Deville are principals of these
former franchisees.

4, Attached hereto as Exhibit 1 is a true and correct copy of a statement
from WSC reflecting amounts owed by former franchisee Bennion & Deville Fine
Homes, Inc. as of November 21, 2016. The information reflected in this document
is maintained by WSC in electronic form. The amounts listed under “License Fee”
and “Tech Fee” are amounts that were provided to WSC by another Bennion and
Deville entity, plaintiff Windermere Services Southern California, which was one of
WSC’s former area representatives. The amounts listed under “Late Fee” and
“Interest” are amounts that were calculated by the accounting software used by
WSC. Those amounts were set at ten percent (10%) each in accordance with
paragraph 5 of the August 1, 2001 Windermere Real Estate License Agreement
between WSC and Bennion & Deville Fine Homes, Inc., Joseph R. Deville, and
Robert L. Bennion. 1 have gone through this statement and cross-checked the

amounts reflected herein for accuracy. As reflected in this statement, as of
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November 21, 2016, Bennion & Deville Fine Homes, Inc. owed WSC $741,546.98
in outstanding license and tech fees, late fees, and interest. This amount is also
summarized in Exhibit 3 hereto, which is discussed below.

5. Attached hereto as Exhibit 2 is a true and correct copy of a statement
from WSC reflecting amounts owed by former franchisee Bennion & Deville Fine
Homes SoCal, Inc. as of November 21, 2016. The information reflected in this
document is maintained by WSC in electronic form. The amounts listed under
“License Fee” and “Tech Fee” are amounts that were provided to WSC by
Windermere Services Southern California. The amounts listed under “Late Fee”
and “Interest” are amounts that were calculated by the accounting software used by
WSC. Those amounts were set at ten percent (10%) each in accordance with
paragraph 7(e) of the March 29, 2011 Windermere Real Estate Franchise License
Agreement between WSC and Bennion & Deville Fine Homes SoCal, Inc. 1 have
gone through this statement and cross-checked the amounts reflected herein for
accuracy. As reflected in this statement, as of November 21, 2016, Bennion &
Deville Fine Homes SoCal, Inc. owed WSC $228,372.95 in outstanding license and
tech fees, late fees, and interest. This amount is also summarized in Exhibit 3
hereto, which is discussed below.

0. On December 18, 2012, the parties entered into an Agreement
Modifying Windermere Real FEstate Franchise License Agreements (the
“Modification Agreement”) under which WSC agreed to forgive certain license and
tech fees that were owed by Bennion & Deville Fine Homes, Inc. and Bennion &
Deville Fine Homes SoCal, Inc. 1 am familiar with the terms of this agreement due
to my position at WSC at the time and the fact that it was one of my job duties to
properly account for the amounts that were forgiven.

/1
11/
I
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7. As set forth in Exhibit A to the Modification Agreement, WSC forgave
a $399,960 promissory note issued by Bennion & Deville Fine Homes, Inc.,
$357,575 in additional fees owed by Bennion & Deville Fine Homes, Inc., and
$106,025 in fees owed by Bennion & Deville Fine Homes SoCal, Inc. Thus, the
total amount forgiven by WSC was $863,560.00. Of that amount, 87.7% was
forgiven to Bennion & Deville Fine Homes, Inc., and 12.3% was forgiven to
Bennion & Deville Fine Homes SoCal, Inc.

8. Pursuant to paragraph 3(F) of that agreement, if Bennion & Deville
Fine Homes, Inc. and Bennion & Deville Fine Homes SoCal, Inc. did not remain as
franchisees of WSC for a period of five years after all parties had executed the
agreement, the waiver and forgiveness of fees was to be pro-rated against the total
clapsed years from the date of termination of their franchises on a straight-line basis
without the addition of interest or any other fees.

9: Attached hereto as Exhibit 3 is a true and correct copy of a spreadsheet
that I prepared reflecting the total amount owed by Bennion & Deville Fine Homes,
Inc. and Bennion & Deville Fine Homes SoCal, Inc. As set forth in that document
under the heading “2012 Agreement to Forgive Fees in Exchange for Five Year
Term,” 1 calculated that Bennion & Deville Fine Homes, Inc. and Bennion &
Deville Fine Homes SoCal, Inc. owed a total of $384,487.56 due to the early
termination of their franchise agreements on September 30, 2015. T have done the
calculations, and of that amount, $337,281.47 was owed by Bennion & Deville Fine
Homes, Inc. ($384,487.56 * 87.7% = $337,281.47) and $47,206.09 was owed by
Bennion & Deville Fine Homes SoCal, Inc. ($384,487.56 * 12.3% = $47,206.09).

/1
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10.  Therefore, based on my calculations, Bennion & Deville Fine Homes,
Inc. owes a total of $1,078,828.45 in outstanding fees and amounts owing under the
Modification Agreement ($741,546.98 + $337,281.47 = $1,078,828.45). Bennion &
Deville Fine Homes SoCal, Inc. owes $275,579.04 ($228,372.95 + $47,206.09 =
$275,579.04).

[ declare under penalty of perjury under the laws of the United States of
America that the forgoing is true and correct, executed this 21st day of November,

2016, at Seattle, Washington.

|
/ E\,/M ulo @;/f

Mark Oster
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B&D - CALCULATION OF TOTAL OWED
As of 11/21/16

2012 Agreement to Forgive Fees in Exchange for Five Year Term

Total WSC share forgiven $863,560.00
Per Diem $472.92
Days elapsed (12/21/2012 - 9/30/15) 1013
Total forgiven $479,072.44
BALANCE $384,487.56

B&DFH - COACHELLA VALLEY

License Fees $330,000.00
Tech Fees $256,550.00
Late Fees $58,655.00
Interest $96,341.98
TOTAL $741,546.98

B&DFH - SOCAL

License Fees $112,500.00
Tech Fees $68,425.00
Late Fees $18,092.50
Interest $29,355.45
TOTAL $228,372.95

TOTAL FRANCHISE AND OTHER FEES DUE $1,354,407.49



