UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL
Case No. ED CV 15-01921-DFM Date April 19, 2018

Title Bennion & Deville Fine Homes Inc. v. Windermere Real Estate Servs. Co.

Present: The Honorable Douglas F. McCormick

Denise Vo n/a
Deputy Clerk Court Reporter / Recorder
Attorneys Present for Plaintiffs: Attorneys Present for Defendants:
n/a n/a
Proceedings: (In Chambers) Order re: Deadlines, Exhibits, and Conduct at Trial
L.
DEADLINES

This case has been placed on calendar for a Final Pretrial Conference on June 18, 2018, and
a jury trial on July 10, 2018. The parties have already submitted Memoranda of Contentions of
Fact and Law (see Dkt. 49, 52). The parties submitted a Proposed Pretrial Conference Order (Dkt.
130-1) that has not been signed, but which the Court will treat as the operative Pretrial Conference
Order unless otherwise notified by the parties. There also appears to be an operative joint exhibit
list (Dkt. 135) and witness lists (Dkt. 53, 128), all of which should be viewed in light of the Court’s
rulings on the motions in limine.

The Court sets the following deadlines:

Jury Instructions June 11, 2018

On or before thirty days before the Final Pretrial Conference, counsel shall meet and
confer regarding submitting a single packet of proposed jury instructions and objections. The
packet shall contain all instructions desired by any party on all subjects, and shall be organized as
follows:

(1) If an instruction is agreed and joint, it shall be so labeled.

(2) If the parties submit alternatives instructions on a topic, they shall be labeled A, B, C etc.
(e.g., Party A’s Proposed Instruction No. 2A). Immediately behind the instruction, the
party shall provide a statement of law in support of its version and any legal objection to
the other party’s proposal.

(3) If only one party submits an instruction on a topic, the party shall provide immediately
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behind the instruction a statement of law in support of its instruction. If there is any
opposition, it shall appear immediately behind the proponent’s statement.

(4) The single packet shall be filed no later than June 11, 2018. At the same time, the
parties shall also submit a Microsoft Word version to the
DFM_Chambers@cacd.uscourts.gov e-mail box. The Court will entertain such
additional instructions as may be warranted by the evidence offered at trial.

(5) If a proposed instruction is a modification of a pattern instruction, such as a Ninth
Circuit Model Instruction or a CACI instruction, the proponent shall also include in the
packet a version showing all deletions and additions to the pattern instruction, using
bolding, italic, strike outs or similar means.

The parties need not submit preliminary instruction to be given at the outset of trial, but
they may submit additional instructions or revisions of the Court’s standard initial instructions.

Proposed Verdict Form June 11, 2018
By June 11, 2018, the parties should serve and file proposed verdict forms.
Voir Dire June 11, 2018

By June 11, 2018, each counsel shall file and serve on opposing counsel any special
questions requested to be put to prospective jurors on voir dire.

II.
TRIAL EXHIBITS

Counsel are to prepare their exhibits for presentation at the trial by placing them in binders
that are indexed by exhibit number with tabs or dividers on the right side. Counsel shall submit to
the Court an original and one copy of the binders. The exhibits shall be in a three-ring binder
labeled on the spine portion of the binder showing both the volume number and the exhibit
numbers and contain an index of each exhibit included in the volume. Exhibits must be numbered
in accordance with Fed. R. Civ. P. 16, 26, and the Local Rules. (See alternate instructions below if
the total number of exhibits for all parties exceeds 10 volumes.)

The Court requires that the following be submitted to the Courtroom Deputy Clerk on the
first day of trial:

(1) The original exhibits with the Court’s exhibit tags shall be stapled to the front of the
exhibit on the upper right-hand corner with the case number, case name, and exhibit
number placed on each tag.
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(2) One bench book with a copy of each exhibit for use by the Court, tabbed with numbers
as described above. (Court’s exhibit tags not necessary.)

(3) Three (3) copies of exhibit lists, plus an electronic copy in Microsoft Word e-mailed to
the Courtroom Deputy Clerk.

(4) Three (3) copies of witness lists.

(5) A one-page joint statement of the case suitable for reading by the Court to the
prospective panel of jurors prior to the commencement of jury selection. Counsel are
ordered to confer and agree to a one-page joint statement of the case by June 11,
2018.

All counsel are to meet not later than ten (10) days before trial and to stipulate so far as is
possible as to foundation, waiver of the best evidence rule, and to those exhibits which may be
received into evidence at the start of trial. The exhibits to be so received will be noted on the extra
copies of the exhibit lists.

III.
CONDUCT AT TRIAL

Unless otherwise ordered, the trial day will be 9:00 a.m. to noon and 1:30 p.m. to 4:30 p.m.
with a 15 minute break during each session.

At the end of each day, counsel presenting his or her case shall advise opposing counsel of
the witnesses anticipated the following day with an estimate of the length of direct examination.
Opposing counsel shall provide an estimate of the length of cross—examination. Cooperation of
counsel will ensure a smooth flow of witnesses.

Counsel must not use objections for the purpose of making a speech, recapitulating
testimony, or attempting to guide the witness. When objecting, counsel must rise to state the
objection and state only that counsel objects and the legal ground of objection. If counsel wishes to
argue an objection further, counsel must ask for permission to do so; the Court may or may not
grant a request for conference at sidebar. The Court strongly discourages sidebars because they
represent an inefficient use of jury time when matters can be anticipated.

Counsel must not approach the Clerk or the witness box without specific permission. When
permission is given, please return to the lectern when the purpose of the permission is finished.
Counsel must not engage in questioning a witness at the witness stand.

Please rise when addressing the Court and rise when the jury enters or leaves the courtroom.

Counsel must address all remarks to the Court. Counsel are not to address the Clerk, the
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Court Reporter, persons in the audience, or opposing counsel. If counsel wishes to speak with
opposing counsel, counsel must ask permission to talk off the record. Any request for the re-reading
of questions or answers shall be addressed to the Court.

Counsel must not make an offer of stipulation unless counsel has conferred with opposing
counsel and has reason to believe the stipulation will be acceptable.

While Court is in session, counsel must not leave counsel table to confer with any personnel
or witnesses in the back of the courtroom unless permission has been granted in advance.

Where a party has more than one lawyer, only one may conduct the direct or cross-
examination of a given witness.

The Court will make every effort to commence proceedings at the time set. Promptness is
expected from counsel and witnesses. It is counsel’s duty of the first day of trial to advise the Court
on the first day of any commitments that may result in counsel’s absence or late arrival.

If a witness is on the stand when a recess is taken, it is counsel’s duty to have the witness
back on the stand, ready to proceed, when the court session resumes. If a witness was on the stand
at adjournment, it is counsel’s duty to have the witness adjacent to, but not on, the stand, ready to
proceed when the court session resumes.

It is counsel’s duty to notify the Courtroom Deputy Clerk in advance if any witness should
be accommodated by use of the witness stand’s automated platform which lowers and raises to
accommodate witnesses who are unable to otherwise take the witness stand.

No presenting party may be without witnesses. If counsel has no more witnesses to call and
there is more than a brief delay, the Court may deem that the party has rested.

The Court attempts to cooperate with physicians, scientists, and all other professional
witnesses and will, except in extraordinary circumstances, accommodate them by permitting them
to be put on out of sequence. Counsel must anticipate any such possibility and discuss it with
opposing counsel. If there is objection, confer with the Court in advance.

Each counsel should keep counsel’s own list of exhibits and should keep track when each
has been admitted in evidence. Each counsel is responsible for any exhibits that counsel secures
from the Clerk and, during all recesses and noontime and afternoon adjournments, counsel must
return all exhibits in counsel’s possession to the Clerk. An exhibit not previously marked should, at
the time of its first mention, be accompanied by a request that the Clerk mark it for identification.
To save time, counsel must show a new exhibit to opposing counsel before it is mentioned in
Court.
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Whenever in counsel’s opinion a particular exhibit is admissible, it should be offered unless
tactical considerations dictate otherwise. The motion to admit will be dealt with at the next
available recess if there is objection. No exhibit shall be read or displayed to the jury until admitted.
When referring to an exhibit, counsel should refer to its exhibit number whenever possible.
Witnesses should be instructed to do the same.

The Court resists taking time to pass an exhibit among the jury for viewing when it is
admitted. A request to do so should be made to the Court in a recess period preceding introduction
of the exhibit. If counsel wishes to question a witness in connection with graphic aids, the material
must be fully prepared before the court session starts.

Where the volume of exhibits is less than ten binders, Counsel are to prepare exhibits for
trial by placing them in three ring binders that are indexed by exhibit number with tabs or dividers
on the right side and indicating on the spine of the binder the exhibit numbers contained and the
volume number. The exhibits must be numbered in accordance with Fed. R. Civ. P. 16, 26 and the
Local Rules. Counsel shall have the original set (with the exhibit tags affixed to the upper or lower
right hand corner) and a bench copy on the exhibits, three (3) copies of the exhibit list and three (3)
copies of the witness list to the Courtroom Deputy Clerk on the first day of trial.

Where the volume of exhibits is greater than ten binders Counsel are to prepare one (1) full
set of the exhibits in three ring binders that are indexed by exhibit number with tabs or dividers on
the right side and indicating on the spine of the binder the exhibit numbers contained and the
volume number. Each exhibit shall have an exhibit tag placed in the upper or lower right hand
corner of the first page of the exhibit. (These are the exhibits that will go to the jury during
deliberations). With regard to exhibits for the Judge and witnesses, there should be a book for each
witness that contains only the exhibits needed for that specific witness with dividers on the right
side. This book should be presented to the witness when the witness is called. A copy of this book
should be provided to the Judge at the time the witness is called. The Court requires counsel to
submit the full set of exhibits, three (3) copies of the exhibit list and three (3) copies of the witness
list to the Courtroom Deputy Clerk on the first day of trial.

All depositions that will be used in the trial, either as evidence or for impeachment, must be
signed and lodged with the Courtroom Deputy on the first day of trial or such earlier date as the
Court may order. For any deposition in which counsel is interested, counsel should check with the
clerk to confirm that the clerk has the transcript and that the transcript is properly signed.

In using depositions of an adverse party for impeachment, counsel shall first announce the
page and line reference of the passage desired to be read, and allow opposing counsel an
opportunity to state any objection. Counsel shall use either of the following procedures: (1) If
counsel wishes to read the questions and answers as alleged impeachment and ask the witness no
further questions on that subject, counsel may merely read the relevant portions of the deposition
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into the record; (2) If counsel wishes to ask the witness further questions on the subject matter, the
deposition is placed in front of the witness and the witness is told to read silently the pages and
lines involved. Then counsel may either ask the witness further questions on the matter and
thereafter read the quotations or read the quotations and thereafter ask further questions. Counsel
should have an extra copy of the deposition for this purpose. (3) Where a witness is absent and the
witness’ testimony is offered by deposition, please observe the following procedure. A reader
should occupy the witness chair and read the testimony of the witness while the examining lawyer
asks the questions.

If counsel has reason to anticipate that a difficult question of law or evidence will raise legal
argument, requiring research and/or briefing, counsel must give the Court advance notice.
Counsel are directed to notify the Clerk at the day’s adjournment if an unexpected legal issue arises
that could not have been foreseen and addressed by a motion in limine (see Fed. R. Evid. 103). To
the maximum extent possible such matters shall be taken outside normal jury hours (e.g., recess,
before or after the trial day).

The Court discourages the use of juror questionnaires except in complex cases or cases
involving juror privacy issues. If a party intends to propose a questionnaire, the party shall meet
and confer with all parties with the goal of arriving at a joint questionnaire. Any proposed
questionnaire shall be submitted to the Court not later than thirty days prior to trial. The particulars
for administering a questionnaire will be discussed at the pretrial conference.

Initials of Clerk: DV




